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to  the  Appellate  Tribunal  shall  be  filed  in  quadruplicate  in  form   EA-3  as
under    Rule    6    of   Central    Excise(Appeal)    Rules,    2001    and    shall    be
I against (one which at least should  be accompanied by a fee of Rs.1,000/-,
nd  Rs  10,000/-where  amount of duty / penalty / demand / refund  is  upto  5
) 50  Lac and  above 50  Lac respectively in the form  of crossed  bank draft in
stt.  Registar  of  a  branch  of any  nominate  public  sector  bank  of the  place
=nch  (if  any  nominate  public  sector  bank  of the  place  where  the  bench  of
is  SituFr|ted.

•'...`,i:.:`:.,:.,.::I,I...`.I..i.,...:.....i;`,..I,....`..:'.:`..::`.`.I...,,`..I:...,:`,`.:;:`i`..,`ii.,,;.;.:....:.,.,.....`.:i...I::.`:.,i.`..`:.:-,",.:..::.,:....,::,.:,,...,i,i......:

3  order covers  a  number of order-in-Original,  fee  for each  0.I.0.  should  be
aforesaid   manner  not  withstanding   the  fact  that  the   one  appeal  to  the
bunal  .or the  one  application  to  the  Central  Govt.  As  the  case  may  be,  is
script,.ria work if excising  Rs.1  Iacs fee of Rs.100/-for each.

i97oh zTexp  p  ?xp-1  t}  3tifeTffap  3T5flTREtfaeTha  an
qfafi`,ittis+ifun    a     3rdiT±     aft     Tqi     HfatT{    'i5.6€O    -SarijriqTFTi

®
r of application or 0.I.0.  as the case may be,  and the order of the adjournment
shall   a court fee stamp of Rs.6.50 paise as prescribed  under scheduled-I  item
irt fee Act,  1975 as amended.

ap`icl I df=rtTtff  tft  3in±ft  ezTri
iq"Tffro  (anthfaia)  ffro,  1982  ffirfarfe I gr, rfu trFTTFT

ivited to the rules covering these and other related matter contended  in the
;ise  & Service Tax Appellate Tribunal  (Procedure)  Rules,  1982.

an    stTTFT    gas    Tain37rm    fflqTfro:ffEE±),a    pia3Tflal    a
(Demand)      Fife(Penalty)      apio%`+SddiicNI3Tfaffl# I Fthfai,       JTfoHaHTgivio
ion    35  F  of  the  Central  Excise  Act,  1944,  Section  83  &  Section  86  of the  Finance  Act,

i3ttwhwh3iwh, QTrfan "i+tic¢ic@dii„"(Duty DemandedL

r!.orz) ds iiD caFafattifun;

'jiii6t}`+f`"icfiq.idi€ri.,3Ttha'rfuci{p`tichfa`„{iQriinrfaq„,q,i.

to  be filed  before the  CESTAT,10%  of the  Duty  &  Penalty confirmed  by
Commissioner  would   have  to  be  pre-deposited,  provided  that  the  pre-

lt shall  not exceed  Rs.10  Crores.  It may be  noted  that the  pre-deposit  is  a
nditior   for  filing   appeal   before  CESTAT.   (Section  35  C  (2A)  and  35  F  of  the
3t,1944,  Section  83  & Section  86 of the  Finance Act,1994)

I  Excise  and  Service Tax,  "Duty demanded" shall  include:
imount determined  under Section  11  D;
lmount of erroneous Cenvat Credit taken;
imount payable under Rule 6 of the Cenvat Credit Rules.
r rfuFT a7 aner aE# 3lae 3TefaT Qi!iff tit au9 farfu a Efr aft fgiv 77v giff a;

fro aug farfu a aF Fug a7 i0% gri7FT w Efr en wh  %i

/e,  an  appeal against this order shall  lie before the Tribunal on  payment of
landed  where  duty  or duty  and  penalty  are  in  dispute,  or penalty,  where
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ii)        Demand   and   recovery   of  the   short   paid   Service   Tax   amounting   to

Rs.1,Ol,82';'/-under  the  proviso  to  Section  73   (1)  of the  Finance  Act,

199`4;

iii)       Recovery  of Interest  under  Rule  14  (i)  (ii)  of the  CCR,  2004  read  with

Section 75 of the Finance Act,  I 994;

iv)       Imposition  of penalty  under  Rule   15  (3)  of the  CCR,  2004  read  with

Section 78 of the Finance Act,1994.

The   said   SCN   was   adjudicated   by   the   adjudicating   authority   vide   the

pugned Order wherein she has :
I A) Confirmed the recovery of wrongly availed and utilized Cenvat

Credit  amounting  to  Rs.4,49,948/-  under  Rule   14   (i)  (ii)  of  the

' CCR,  20(`4  read with  the  proviso  to    Section  73(1)  of the  Finance

Act,1994;
I 8)  Ordered  recovery  of interest  under  Section  75  of the  Finance

Act,1994;

C)   Imposed   penalty   of  Rs.4,49,948/-   under   the   provisions   of

Section 73(I) of the Finance Act,1994; and

I  D) Dropped the demand  for recovery of Service Tax amounting to

Rs.1,01,827/-.

Aggrieved with the  impugned order, the  appellant firm has  filed the  instant

peal ori the following grounds:

i)         They have been playing the role of developer and catalyser in the energy

)section for the state of Gujarat. They identify the power project , prepare

feasibility   report,   identify   suitable   private   joint   section   parties   and
implement   the   projects  jointly   with   the   selected   parties.   They   also

provide Operation and maintenance service -O&M services.

ii)        For developing solar park and for providing services ofo&M, they had

availed  the  services  of  Works  Contract  and  on  which  they  had  paid

Service Tax under RCM and availed credit of the same.

iii)     I The adjudicating authority has mis-directed himself by not understanding

that  the  C3nvat  Credit  availed  by  them  is  in  the  nature  of Repair  &

Maintenance Services and not works contract services.

I

®
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v)       The   services   received   by   them   are   in   the   n€ture   of   Repair   and

Maintenance  services.  However,  for  Service  Tax,  the  same  has  been

classified  as   Works  Contract   Services  as  per   Service  Tax  Rules   and

Regulations.

)        The   adjudicating   authority   has   concluded   without   base   that   service

received by them has no  direct nexus with the  output  services provided

by them.

i)       Without   prejudice,   even   if  the   service   tax   was   paid   under   Works

Contracts service, they are eligible for Cenvat Credit as per Rule 4 of the

CCR, 2004.

ii)     The  adjudicating  authority  has  ignored  the  judgement  of  the  Hon'ble

CESTAT    in   the    case    of   Red   Hat   India   Pv.   Ltd    Vs.    Principal

Cbmmissioner,  Service  Tax  wherein  it  was  held\ that  Works  Contract

service   are   excluded   only   when   it   is   used   for  construction   service,

whereas  in the present case  input service were  used  for maintenance  of

office  equipment and  building.  Therefore, this  particular works  contract

service  does not fall  under the  exclusion  of input'service  and therefore,

erigible for Cenvat Credit.

viii)    They being a goverrment company,  do  not have  any malafide  intention

for  availing  Cenvat  Credit.  There  is  only  conflicting  opinions  between

them  and  the  department.  They  rely  upon  various  judgements  in  this

regard.

Personal Hearing in the  case was  held  on  16.09.2021. through  virtual mode.

i  Sandip  Gupta,  CA,  appeared  on  behalf of the  appellant  for the  hearing.  He

Crated the submissions made in appeal memorandum.

I  hdye gone through the  facts  of the  case,  submissions  made  in the Appeal

morandLlm,   and   submissions   made   at   the   time   of  personal   hearing   and

dences givailable on records.    I find that the crux of the issue which requires to

decided  is  whether  the  appellant  was  eligible  to  avail  Cenvat  Credit  on  the

rks Cohtract service used for  civil structure i.e. reconstruction of roads dug for

ing of power cables at the site.
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I find that the €tdjudicating authoi.ity has recorded in the impugned order that

disputed  Cenvat  Credit  is  on  the  strength  of invoices  issued  by  M/s.Hariom

ilders  and  M/s.Saraswati  Construction  and  that  both  these  firms  were  Work

ntractors involved in the re-construction of roads dug for laying of power cables

the  site.  The  impi[gned  order  also  mentions  that  the  invoice  of M/s.Saraswati

nstruction  clearly  states the nature  of work as  " Dei;e/aprme77f o/J7ifer77cz/ roczc7s

d pipe culverts  extension of SN03  to WE 06 to SN 02  and SN  05, for solar park

ase-I,  at Charanha,  in Santalpur Taluha,  Patan  District,  Gujarat  State" . This

ves no room for any ambiguity as to the nature of the works contract service i.e.

nstruction  of civil  structure.  Therefore,  their  claim  for  Cenvat  Credit  on  the

unds  that  the  Cenvat  Credit  availed  by  them  is  for  Repair  &  Maintenance

rvices ahd not worKs contract services is not supported by facts and evidences

I further find that the appellant have per fe not disputed this fact and have on

contraly accepted that the services received by them are in the nature of Repair

d Maintenance services, though the same has been classified as Works Contract

rvices as per Servi 3e Tax Rules and Regulations.

The appellant have,  in  suppoil of their contention,  relied upon the  decision

the  case  of   Red Hat India Pvt Ltd.  Vs.  Principal  Commissioner of S.T.,  Pune

orted  at  2016   (44)   STR  451   (Tri.-Mumbai).   However,   the   decision  of  the

n'ble  tribunal  ir.  the  said  case  does  not  support  the  claim  of the  appellant

asmuch 'as  the  Ho;I  `ble  Tribunal  had  in  the  said  case  held  at  para  6.1. of their

dgement that :-

"From the  above  Rule,  it  is  clear. that  Works  Contract  Services  are

exclude(I  only  when  it  is  used  for  construction  service,  whereas  in
the present case  input services were  used  for maintenance of office
equipm€'nt  and  building  therefore,  this  particular  works  contract
service   loes  not fall  under the  exclusion  category  in  the  definition
of input'service, tllerefore works contract service in the present case
is input service and eligible of refund under Rule 5."

.1    In  the  present  case,  as  has  been  clearly  brought  out  the  Works  Contract

rvices received by  the appellant are  for Civil  Structure and not for maintenance

office   equipmer`t   and   building   thereof.   Therefore,   the  judgement   has   no

irdicabirity to the facts of the present case.



11

W

12

re

13

F No.GAPPL/COM/STP/1186/2020

The  appellant have  also  contended that being a government  company there

no  malafide  intention  on their part  in  availing  Cenvat  Credit.  I  find that the

tention ,of the appellant is not bone out by their actions. They have before the

udicating authority as well as in the present appeal wrongly attempted to justify

ir eligibility to Cenvat Credit by claiining that the  services received by them are

the  nature  of  Repair  and  Maintenance  services  despit3  the  clearly  worded

cription  of the  services  in  the  invoices  of the  service  providers.  This  mis-

ding  claim  does  not  establish  help  them   in  establishing  their  bonafides.   I

refore,  do  not  find  any  justiflcation  for  interference  as  regards  the  penalty

osed upon them.

In  view  of the  above  discussions  and  the  material  available  on  record,    I          .

ct the al)peal filed by the appellant and uphold the impugned order.

3Tifeapi{Ta*aPrJT€3TrfuqFTfaTTan3qfroaasdfaFTaraTai

The |appeal flled by the appellant stands disposed off in

tested:

i,.--..-
. Suryarmrayanan. Iyer)
perintendent(Appeals),
ST, Athedabad

/ SPEHD POST

#SFFo:jr#oPc°kw£;.€:ap°rationLimited,
Udyog Bhavan, Sector-1 1,
Gandhinagar.

The Assistant Commissioner,
COST & Central Excise,
Diwlision- Gandhinagar

above terms.

!'.1:-`.   i   .      -
Commissioner (Appeals)

Date:      .10.2021.              ®

Appellant

Respondent
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Opy to:

1.  The Chief conimissioner, Central GST, Ahmedabad Zone.

2.  The Commissioner, CGST, Gandhinagar.

3.  The Assistant Commissioner (HQ System), CGST, Gandhinagar.
'     (foruploading the OIA)

.       '.``i„: d File.

5.    P.A.File.


