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Passed by Shri Akhifesh Kumar, Commissioner (Appeals)

T Arising ‘out of Orcer-in-Original No.22/D/GNR/KP/2020-21 f2=7%:07.09.2020 issued by
Assistant Commissioner, CGST& Central Excise, Division Gandhinagar, ‘Gandhinagar
Commisbionerate

& Iftereel BT AT UG qeliName & Address of the Appellant / Respondent

M/s Gujarat Power Corporation Ltd
Block No. 8, Sixth Floor, Udyog Bhavan,
Sector 11, Gandhinagar, Gujarat-382011
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Any persfon aggrieved by this Order-In-Appeal may file an appeal or revision application, as the

one may be against such order, to the appropriate authority in the following way ;
HINT BRG] ST

Revision appllchtion to Gov:ernment of India :

(1
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(i)
Ministry
Delhi -
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(ii)

A revision application iies to the Under Secretary, to the Govt. of India, Revision Application Unit
of Finanice, Departm-ant of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
110 001 under Sectior 35EE of the CEA 1944 in respect of the following case, governed by first
to sub-section (1} of Section-35 ibid -

' ‘ ¢
n case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

anothen factory or from one warehouse to another during the course of processing of the goods in a

wareho

ise or in storage whether in a factory or in a warehouse.
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! case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
td any country or territory outside India. :

wwwmﬁmwﬁm(ﬁmmwﬁ)mﬁﬁrmewsh
in case of goods exported outside India export to Nepai or Bhutan, without payment of
duty. : ' :
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Credit of any duty allowed to be utilized towards payment of excise duty on final
pfoducts under the provisions of this Act or the Rules made trere under and stch order
is| passed py the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order gought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
cgpy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
38-EE of QEA, 1944, under Major Head of Account.
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The revisidn application shall be accompanied by a fee of Rs.200/- where the amount
inyolved is:Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupeés One Lac.
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Appeal t¢ Custom, Excise, & Service Tax Appellate Tribunal_.

(1)

(@)

(a)

SHT TG YowAfaTTn, 1944 B aRT 35— /355 B afevia-
Under Sectlion 35B/ 35E of CEA, 1944 an appeal lies to -
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To the westiregional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2"floor,BahimaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 38)004. in case of appeals

othier than as mentioned in para-2(i) (a} above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescrided under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench «f any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case bf the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is

filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each,
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One coﬁy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the caurt fee Act, 1975 as amended.
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Attentiorf in invited to the rules covering these and other related matter contended in the

Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

A g, S woed yew  vadarvandiei eEvRRee) s  wReds @
TR eH T (Demard) UdEés(Penalty)  SHo%GITAEAIHNGAL | araifs, HFIAGETAT10
W@‘%i(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1594)
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-or an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appallate Commissioner would have to be pre-deposited, provided that the pre-
Heposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory conditior: for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Ex¢ise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:;
(xlvi} amount determined under Section 11 D:
(xlvii) amount of erroneous Cenvat Credit taken;

(xlviii) amount payable under Rule 6 of the Cenvat Credit Rules.
arawﬁqmmﬁiirma?wawaﬁWywaﬁzﬁmaugﬁarﬁaﬁmﬁmmmQ;‘azﬁfﬁ
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In view oﬁ above, an appeal against this order shall lie before the Tribunal on payment of

10% of|the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penaltylalone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Gujarat Power Corporation
Linjited, 6™ Floor, Block No. 8, Udyog Bhavan, Sector-11, Gandhinagar
(heteinatter referred to as the appellant) against O‘rc'rer in Original No.
22/D/GNR/KP/2020-21 dated 07-09-2020 [hereinafter referred to as “impugned

order”] passed by the Assistant Commissioner, CGST, Division- Gandhinagar,

Gandhinagar Commissionerate [hereinafter referred to as “adjudicating

authority”].

2. Briefly stated, the facts of the case is that the appél]ant are engaged in
praviding taxable services as defined under Section 65B(44) of the Finance Act,
1994 and are also the person liable to pay service tax under Reverse Charge
Me:chanisrﬂ in terms of Section 68(2) of the Finance Act, 1994. They are holding
Service Tax Registration No. AAACG5596JSD002. During the course of audit of
the rec:ord$1 of the appeilant by departmental officers covf:'ring the period from
April, 2015 to June, 2017, it was observed that the appellaht had taken Cenvat
Credit of input service of Works Contract Service used for'making civil structure
1.8l roads/pipe fitting for water supply. Works Contract service used for a civil
stiucture i excluded from input service in terms of Rule 2 () of the Cenvat Credit
Rules, 201)4 (hereinafter referred to as the CCR, 2004). Therefore, the Cenvat
Credit of ihe Service Tax paid on works contract service was not admissible and

the appellant had wrongly availed and utilized Cenvat Credit of Rs.4,49,948/- .

2]1  Further, it was also observed during reconciliation of the income received
tgwards provision of taxable services vis-a-vis the value shown in the ST-3 returns

that the appellant had short paid Service Tax of Rs.1,01 ,827[—.

3 The appellant was issued SCN No. 235/19-20 dated 31.12.2019 under F.No.
VI/1(b)-165/1 A/C-VIII/MIS/19-20 proposing :

i) denial and recovery of wrongly availed Cenvat Credit of Rs.4,49,948/-
under Rule 14 (i) (ii) of the CCR, 2004 read with the proviso to Section
73 (1) of the Finance Act, 1994;




4.
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Demand and recovery of the short paid Service Tax amounting to
Rs.1,01,827f/— under the proviso to Section 73 (1) of the Finance Act,
1994,

Recovery of Interest under Rule 14 (i) (ii) of the CCR, 2004 read with
Section 75 of the Finance Act, 1994;

Imposition of penalty under Rule 15 (3) of the CCR, 2004 read with
Section 78 of the Finance Act, 1994.

The: said SCN was adjudicated by the adjudicating authority vide the

impugned order wherein she has :

5

i)

'A) Confirmed the recovery of wrongly availed and utilized Cenvat
;Credit amounting to Rs.4,49,948/- under Rule 14 (i) (ii) of the
;CCR, 20(‘-4 read with the proviso to Section 73(1) of the Finance
Act, 1994

B) Ordered recovery of interest under Section 75 of the Finance
- Act, 1994;

' C) Imposed penalty of Rs.4,49,948/- under the provisions of
- Section 73(1) of the Finance Act, 1994; and

- D) Dropped the demand for recovery of Service Tax amounting to
' Rs.1,01,827/-.

Agprieved with the impugned order, the appellant firm has filed the instant

appeal on the following grounds:

They have been playing the role of developer and catalyser in the energy
isection for the state of Gujarat. They identify the power project , prepare

feasibility report, identify suitable private joint section parties and

implement the projects jointly with the selected parties. They also
‘provide Operation and maintenance service — O&M services.

‘For developing Solar park and for providing services of O&M, they had

availed the services of Works Contract and on which they had paid

Service Tax under RCM and availed credit of the same.

'The adjudicating authority has mis-directed himself by not understanding

‘that the C=nvat Credit availed by them is in the nature of Repair &

Maintenance Services and not works contract services.



1)

Vil)

viii)
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The services received by them are in the nz",ture of Repair and
Maintenance services. However, for Service Tax, the same has been
classified as Works Contract Services as per Service Tax Rules and
Regulations.

The adjudicating authority has concluded w_ithéut base that service
received by them has no direct nexus with the output services provided
by them.

Without prejudice, even if the service tax was paid under Works
Contracts service, they are eligible for Cenvat Credit as per Rule 4 of the
CCR, 2004. |

The adjudicating authority has ignored the judgement of the Hon’ble

'CESTAT in the case of Red Hat India PV; Ltd Vs. Principal

Cli:)mmissioner, Service Tax wherein it was held’ that Works Contract
selirvice are excluded only when it is used for construction service,
whereas in the present case input service were used for maintenance of
office equipment and bljilding. Therefore, this paﬁicular works contract
sérvice does not fall under the exciusion of input ?'ﬁlservice and therefore,
e]%igible for Cenvat Credit.

Tﬁey being a government company, do not have any malafide intention
far availing Cenvat Credit. There is only conflicting opinions between

them and the department. They rely upon various judgements in this

rqigard.

6. Personal Hearing in the case was held on 16.09.2021 through virtual mode.
Shri Sandii) Gupta, CA, appeared on behalf of the appellant for the hearing. He

reiferated the submissions made in appeal memorandum.

7.1 I have gdne through the facts of the case, submissions made in the Appeal

Memorandih_m, and submissions made at the time of ‘personal hearing and
evidences t?wailable on records. I find that the crux of the issue which requires to
be decideci is whether the appellant was eligible to avail: Cenvat Credit on the
Wprks Coﬁltract service used for civil structure i.e. reconstruction of roads dug for

ring of pbwer cables at the site.
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8. I find that the adjudicating authority has recorded in the impugned order that
the disputéd Cenvat Credit is on the strength of invoices issued by M/s.Hariom
Builders and M/s.Saraswati Construction and that both these firms were Work
Cdntractors involved in the re-construction of roads dug for laying of power cables
at|the site. The impugned order also mentions that the invoice of M/s.Saraswati
Construc'uon clearly states the nature of work as “ Development of Internal roads
and pipe culverts extension of SNO3 to WE 06 to SN 02 and SN 05, for solar park
pHase-1, at Charanka, in Santalpur Taluka, Patan District, Gujarat State”. This
legives no foom for aﬁy ambiguity as to the nature of the works contract service i.e.
cdnstruction of civil structure. Therefore, their claim for Cenvat Credit on the
grounds tli}at the Cenvat Credit availed by them is for Repair & Maintenance

. Sq

rvices ahd not works contract services is not supported by facts and evidences

9.  1fuither find that the appellant have per se not disputed this fact and have on

contraij*y accepted that the services received by them are in the nature of Repair

The:i appellant have, in support of their contention, relied upon the decision
the casée of Red Hat India Pvt Ltd. Vs. Principal Commissioner of S.T., Pune
() reported at 2016 (44) STR 451 (Tri.-Mumbai). However, the decision of the
n’ble Tribunal i the said casé does not support the claim of the appellant
inasmuchéas the Hon ‘ble Tribunal had in the said case held at para 6.1. of their

judgemen’ic that :-

“From the above Rule, it is clear that Works Contract Services are
excluded only when it is used for construction service, whereas in
the present case input services were used for maintenance of office
equipment and buiiding therefore, this particular works contract
service -loes not fall under the exclusion category in the definition
of input service, therefore works contract service in the present case
is input service and eligible of refund under Rule 5.”

1p.1 1In the present case, as has been clearly brought out the Works Contract
services received by the appellant are for Civil Structure and not for maintenance

: \ . ofﬁce equipmerit and building thereof. Therefore, the judgement has no

o pllcabllﬁty to the facts of the present case.

)N.\. 4’(" U"
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11] The appellant have also contended that being a goverament company there
was no malafide intention on their part in availing Cenvat Credit. I find that the
comtention of the appellant is not borne out by their actions. They have before the
adjudicating authority as well as in the present appeal wrongly attempted to justify
thdir eligibility to Cenvat Credit by claiming that the services received by them are
in [the nature of Repair and Maintenance services despitB the clearly worded
de aCI‘lptIOIl of the services in the invoices of the serv1ce ‘providers. This mis-

ledding claim does not establish help them in estabhshmg their bonaﬁdes I

tlrlrI'efore, do not find any justification for interference as regards the penalty
, :

osed upon them.

12, In view of the above discussions and the material available on record, I .

reject the aEppeal filed by the appellant and uphold the impugned order.

13, 3rdbreRel ST ot T T8 3TCreT T foTgeRT STRYerd s & v S B

The Eappeal filed by the appellant stands disposed off in above terms.
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{ ilesh Kumar )

Commissioner (Appeals)

Attested: Date: .10.2021. .

(N.Suryarﬁirayanan. Iyer)
Superintendent(Appeals),
C(GST, Ahmedabad.
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To

M/s Gujarat Power Corporation Limited, Appellant
6™ Floor, Block No.8,

Udyog Bhavan, Sector-11,

Gandhinagar.

The Assistant Commissioner, Respondent
CGST & Central Excise,
Division- Gandhinagar
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lopy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Gandhinagar.
3. The Assistant Zommissioner (HQ System), CGST, Gandhinagar.
- (for uploading the OIA)
~Guard File. |
5. P.A. File.




